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ORDER ON MOTIONS AND COUNTER–
MOTIONS FOR SUMMARY JUDGMENT 
ON PLAINTIFFS’ CLAIMS FOR RELIEF 
ON EPCA PREEMPTION AND FOREIGN 
POLICY PREEMPTION 
 
 
ANTHONY W. ISHII, District Judge. 
 

INTRODUCTION 

This is an action for injunctive and declaratory 
relief by plaintiffs Central Valley Chrysler–
Jeep, Inc., et al. (collectively, “Plaintiffs”) and 
Plaintiff-intervenor Association of International 
Automobile Manufacturers (“AIAM”) against 
defendant James Goldstene,1 in his official ca-
pacity as Executive Director of the California 
Air Resources Control Board (“CARB”) and 
defendant-intervenors Sierra Club, et al. (collec-
tively “Defendants”). In an order filed January 
16, 2007 (the “January 16 Order”), the court 
granted Defendants’ motion for a stay of pro-
ceedings pending the Supreme Court’s decision 
in Massachusetts v. E.P.A. Pending in this court 
at the time the stay was imposed were a number 
of motions and cross-motions for summary 
judgment. Both AIAM and Defendants have 
moved for summary judgment on Plaintiffs’ 
claim that the Energy Policy and Conservation 
Act (“EPCA”) preempts regulations promulgat-
ed by CARB that aim to regulate greenhouse 
gas emissions of greenhouse gases, principally 
carbon dioxide, by motor vehicles. Defendants 
have also moved for summary judgment on 
Plaintiffs’ claim that CARB’s proposed regula-
tions are preempted by the foreign policy of the 
United States. 
 

                                                             
1  At the time this action was filed, Catherine 

E. Witherspoon was Executive Director of 
CARB and was the primary named defend-
ant in this case. 

The Supreme Court’s decision in Massachusetts 
v. E.P.A., 549 U.S. 497, 127 S.Ct. 1438, 167 
L.Ed.2d 248 (2007), was announced on April 2, 
2007. The court requested briefing by the parties 
as to the impact of the decision in Massachu-
setts on the motions before this court. Briefing 
by the parties commenced on July 20, 2007, and 
was completed by September 28, 2007. During 
the period this case was stayed, the District 
Court for the District of Vermont filed an opin-
ion and order in the consolidated case of Green 
Mountain Chrysler Plymouth Dodge Jeep, et al. 
v. Crombie, 508 F.Supp.2d 295 (D.Vt.2007) 
(hereinafter “Green Mountain”)2, in which 
AIAM and a group of auto dealers and manufac-
turers challenged the State of Vermont’s pro-
posed adoption of the same regulations adopted 
by CARB on grounds identical to the grounds 
asserted by Plaintiffs in this case. Both parties 
have submitted briefing on the potential impact 
of Green Mountain on the motions now before 
this court. The court now lifts the previously 
imposed stay to consider the parties’ motions 
for summary judgment in light of all the sup-
plementary briefings filed. 

* * * * 

FACTUAL BACKGROUND AND UNDIS-
PUTED MATERIAL FACTS 

The statutory enactments that form the legal 
backdrop of this action have been extensively 
summarized in the court’s September 25 Order. 
The court summarizes here the portion of the 
background presented in the September 25 Or-
der that is pertinent to this discussion. 

                                                             
2  The unpublished slip copy version of Green 

Mountain was submitted by Defendants at 
Document # 533. Hereinafter, parallel cita-
tions are to page numbers in Document 
# 533. 
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I.  California Regulatory Background 

In 2002, the California Legislature enacted As-
sembly Bill 1493 (“AB 1493”), codified at Cali-
fornia Health and Safety Code, section 43018.5. 
Section 43018.5(a) required CARB to “develop 
and adopt regulations that achieve the maximum 
feasible and cost-effective reduction of green-
house gas emissions from motor vehicles” not 
later than January 1, 2005. The regulations di-
rected by AB 1493 are to be applied to motor 
vehicles beginning with the 2009 model year. 
AB 1493 required CARB to develop its regula-
tions taking into account the technical feasabil-
ity of implementing the regulations within the 
time frames provided and to take into account 
“environmental, economic, social, and techno-
logical factors.” The regulations to be set by 
CARB were also to be “[e]conomical to an 
owner or operator of a vehicle, taking into ac-
count the full life-cycle costs of the vehicle.” 
Cal. Health & Safety Code, § 43018.5(i)(2). 
  
In 2004, CARB completed the development of 
regulations to reduce greenhouse gas emissions 
and ultimately adopted those regulations in its 
resolution 04–28 (hereinafter the “AB 1493 
Regulations”). The AB 1493 Regulations pro-
vide that carbon dioxide emissions for passenger 
cars and light duty trucks less than 3750 pounds 
be less than 323 grams per mile starting with the 
2009 model year, and decrease to 205 grams per 
mile of carbon dioxide in the 2016 vehicle year 
and beyond. The corresponding values for emis-
sions of carbon dioxide in grams per mile for 
light duty trucks over 3751 pounds and medium 
duty passenger vehicles is 439 grams per mile in 
2009, and 332 grams per mile in 2016 and be-
yond. The AB 1493 Regulations address four 
greenhouse gases: carbon dioxide, methane, ni-
trous oxide and hydrofluorocarbons. Although 
the emissions standards are expressed in grams 
of carbon dioxide per mile, the AB 1493 Regu-
lations provide formulae for the conversion of 
other greenhouse gas pollutants to their carbon 
dioxide equivalents. The AB 1493 Regulations 

detail the method for computation of fleet aver-
age carbon dioxide emissions for the vehicle 
fleets being regulated. 

II.  Federal Regulatory Background 

The United States Environmental Protection 
Agency (“EPA”) is empowered through the 
Clean Air Act to promulgate regulations neces-
sary to prevent deterioration of air quality. 42 
U.S.C., § 7601(a). Section 202(a)(1) of the 
Clean Air Act, codified at 42 U.S.C. § 
7521(a)(1), empowers EPA to prescribe by reg-
ulation “ ‘standards applicable to the emission 
of any air pollutant from any class or classes of 
new motor vehicles or new motor vehicle en-
gines, which in [the EPA Administrator’s] 
judgment cause, or contribute to, air pollution 
which may reasonably be anticipated to endan-
ger public health or welfare ...’ ” Massachusetts, 
127 S.Ct. at 1447. 
  
Generally, the Clean Air Act expressly preempts 
state regulation of motor vehicle emissions. 42 
U.S.C. § 7543(a). However, section 209 of the 
Clean Air Act, codified at 42 U.S.C. § 
7543(b)(1) (hereinafter “section 209”) provides 
that “any state which has adopted standards 
(other than crankcase emission standards) for 
the control of emissions from new motor vehi-
cles or new motor vehicle engines prior to 
March 30, 1966,” may be granted a waiver to 
impose standards more stringent than those im-
posed by the Clean Air Act, if specified criteria 
are met. California is the only state to have 
regulated new motor vehicle emissions prior to 
March 30, 1966, and so is the only state that 
may apply to EPA for a grant of waiver of 
preemption. Although other states may not re-
quest waivers for standards they develop, other 
states may, pursuant to 42 U.S.C. § 7507, adopt 
standards that are promulgated by California 
and for which a waiver of preemption is granted 
by EPA pursuant to section 209. Compliance 
with any California standards that are granted 
waiver of preemption under section 209 is 
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deemed compliance with corresponding stand-
ards promulgated by EPA pursuant to 42 
U.S.C., section 7543(b)(3), which provides: 
In the case of any new motor vehicle or new 
motor vehicle engine to which State standards 
apply pursuant to a waiver granted under para-
graph (1), compliance with such State standards 
shall be treated as compliance with applicable 
Federal Standards for purposes of this subchap-
ter. 
  
The Energy Policy and Conservation Act (“EP-
CA”) directs the Secretary of the Department of 
Transportation (“DOT”) to improve the effi-
ciency of motor vehicles by establishing federal 
fuel economy standards for new vehicles on a 
fleet-wide basis. 49 U.S.C. §§ 32902(a), 
32902(c). The Secretary of the Department of 
Transportation has delegated the authority under 
EPCA to determine the maximum feasible mile-
age standard to the National Highway Traffic 
Safety Administration. (“NHTSA”). 49 C.F.R. § 
1.50(f). In determining the maximum feasible 
average fuel economy, NHTSA must consider: 
“technological feasibility, economic practicabil-
ity the effect of other Federal motor vehicle 
standards on fuel economy and the need of the 
nation to conserve energy.” 49 U.S.C., § 
32902(f); see Green Mountain, 508 F.Supp.2d at 
305–307; Doc.# 533 at 12–14. 
  
EPCA contains an express preemption provision 
as follows: 

When an average fuel economy standard 
prescribed under this chapter is in effect, a 
State or a political subdivision of a State 
may not adopt or enforce a law or regulation 
related to fuel economy standards or average 
fuel economy standards for automobiles 
covered by an average fuel economy stand-
ard under this chapter. 

49 U.S.C. § 32919. Unlike the Clean Air Act, 
EPCA provides no waiver mechanism for its 
preemptive effect that would allow California or 

any other state to adopt a regulation relating to 
fuel economy standards. 

III.  Factual Background -  
Proposed Undisputed Material Facts 

AIAM submitted a list of 42 proposed undisput-
ed material facts that, in sum, are proffered to 
support four core factual propositions. The first 
twenty-five of these proposed undisputed mate-
rial facts support AIAM’s core contention that 
carbon dioxide is the inevitable byproduct of the 
complete combustion of liquid motor fuels and 
that the regulation of the amount of carbon diox-
ide a vehicle may emit necessarily implies the 
regulation of the amount of fuel the vehicle may 
consume per unit of travel. As AIAM states the 
proposition, “[c]arbon dioxide emissions from a 
gasoline-powered motor vehicle are directly and 
inversely proportional to the vehicle’s fuel 
economy and there is a mathematical formula 
whereby one can convert carbon dioxide emis-
sions into a miles-per-gallon fuel economy fig-
ure and vice-versa.” AIAM’s UMF # 9, Doc. # 
421. 
  
Defendants dispute this central thesis arguing 
that, for purposes of computation of carbon di-
oxide emissions in the context of the AB 1493 
Regulations, contributions of the vehicles air 
conditioning system (which is not factored into 
fuel economy calculations), limitations on the 
production of products of incomplete combus-
tion, and the carbon offsets allowed for the pro-
duction of vehicles that can use alternative bio-
fuel mixtures means that there is not an exact 
one-to-one correlation between the regulation of 
carbon dioxide production and fuel efficiency. 
See AIAMs’ UMF # ‘s 7 and 9 and Defendants’ 
response to AIAM’s UMF # 9. Doc.# 520 at ¶ 9. 
  
It is undisputed that “fuel economy is deter-
mined pursuant to EPA regulations by measur-
ing the exhaust emissions of carbon monoxide, 
carbon dioxide and unburned hydrocarbons per 
mile traveled and, using a formula found at 40 
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C.F.R. § 600.113–93(e), calculating the amount 
of fuel burned per mile driven.” AIAM’s UMF 
# 7. It is also not disputed that carbon dioxide 
comprises approximately 99 percent of the car-
bon-containing emissions from modern motor 
vehicle engines. See AIAM’s UMF # 8. Thus, 
the court accepts as proven for purposes of this 
discussion that the implementation of regula-
tions that require substantial reduction of carbon 
dioxide emissions will necessarily require sub-
stantial increases in motor vehicle fuel efficien-
cy as measured in miles-per-gallon. 
  
It is also not disputed that California’s AB 1493 
Regulations grant offsets in the computation of 
carbon dioxide emissions for air conditioner im-
provements and for the ability of the vehicle to 
run on alternative fuel formulations that provide 
lower net carbon emissions when upstream car-
bon balances are factored in. See Doc. # 563 at 
¶¶ 5–11. Based on Defendants’ list of additional 
material facts and in consideration of AIAM’s 
objections thereto, the court concludes it is un-
disputed that compliance with California’s AB 
1493 Regulations can be at least partially 
achieved through changes that are not directly 
reflected in fuel economy improvements meas-
ured in miles-per-gallon. 
  
The second core factual proposition supported 
by AIAM’s proposed undisputed facts relates to 
the time period over which the AB 1493 Regu-
lations are implemented. AIAM alleges the AB 
1493 Regulations prescribe a 4–year phase-in 
period during which time manufacturers will 
“introduce the new technologies into their entire 
vehicle fleet.” AIAM’s UMF # 26. Defendants 
dispute the proffered fact noting that there are 
different phase in periods for near-term stand-
ards, which are phased in over a four-year peri-
od beginning with the 2009 model year, and 
mid-term standards, which are phased in be-
tween model years 2013 and 2016. 
  
Third, AIAM’s proposed undisputed material 
facts seek to support the claim that there is a 

conflict between NHTSA and CARB with re-
spect to consideration of the impact of more 
stringent standards on vehicle sales and em-
ployment. AIAM compared the AB 1493 regu-
lations with the recently enacted fuel economy 
standards for light trucks, which NHTSA con-
cluded would cause a loss in new vehicle sales 
of up to 10,788 vehicles in the 2010 model year, 
which NHTSA concluded would have an impact 
in employment that would be “minor.” AIAM 
alleges that CARB failed to fully account for 
vehicle sales losses that would occur if the AB 
1493 Regulations were to be adopted by other 
states. AIAM allege that CARB’s own program 
officials opined that implementation of the AB 
1493 Regulations would lead to a decrease in 
new vehicle sales of approximately 4.7%. See 
Plaintiffs’ proposed UMF’s, ¶¶ 30–34. Defend-
ants dispute Plaintiffs’ proffered facts and allege 
that the 4.7% sales decrease represents the cu-
mulative effect to the year 2020. Defendants 
allege the actual loss in sales is calculated to be 
on the order of 0.4% per year. Defendants allege 
that CARB determined there would be no effect 
on new vehicle sales or employment due to the 
proposed regulations. 
  
Fourth, AIAM’s proffer proposed undisputed 
material facts numbered 36 to 42 to argue there 
is a conflict between NHTSA and CARB with 
respect to consideration of safety. AIAM claims 
that it is NHTSA’s historical position that more 
stringent fuel economy standards force consum-
ers to buy smaller vehicles, thereby constraining 
customer choice and exposing the public to in-
creased risk of injury while driving smaller, 
lighter vehicles. 

LEGAL STANDARD 

Summary judgment is appropriate when it is 
demonstrated that there exists no genuine issue 
as to any material fact, and that the moving par-
ty is entitled to judgment as a matter of law. 
Fed.R.Civ.P. 56(c); Adickes v. S.H. Kress & 
Co., 398 U.S. 144, 157, 90 S.Ct. 1598, 26 
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L.Ed.2d 142 (1970); Poller v. Columbia Broad-
casting System, 368 U.S. 464, 467, 82 S.Ct. 486, 
7 L.Ed.2d 458 (1962); Jung v. FMC Corp., 755 
F.2d 708, 710 (9th Cir.1985); Loehr v. Ventura 
County Community College Dist., 743 F.2d 
1310, 1313 (9th Cir.1984). 
 
Under summary judgment practice, the moving 
party always bears the initial responsibility of 
informing the district court of the basis for its 
motion, and identifying those portions of “the 
pleadings, depositions, answers to interrogato-
ries, and admissions on file, together with the 
affidavits, if any,” which it believes demonstrate 
the absence of a genuine issue of material fact. 
Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 
S.Ct. 2548, 91 L.Ed.2d 265 (1986). When the 
moving party has the burden of proof at trial, 
that party must carry its initial burden at sum-
mary judgment by presenting evidence affirma-
tively showing, for all essential elements of its 
case, that no reasonable jury could find for the 
non-moving party. United States v. Four Par-
cels of Real Property, 941 F.2d 1428, 1438 
(11th Cir.1991) (en banc); Calderone v. United 
States, 799 F.2d 254, 259 (6th Cir.1986); see 
also E.E.O.C. v. Union Independiente de la Au-
toridad de Acueductos y Alcantarillados de 
Puerto Rico, 279 F.3d 49, 55 (1st Cir.2002) 
(stating that if “party moving for summary 
judgment bears the burden of proof on an issue, 
he cannot prevail unless the evidence that he 
provides on that issue is conclusive.”) 
  
If the moving party meets its initial responsibil-
ity, the burden then shifts to the opposing party 
to establish that a genuine issue as to any mate-
rial fact actually does exist. Matsushita Elec. 
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 
586, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986); 
First Nat’l Bank of Arizona v. Cities Serv. Co., 
391 U.S. 253, 288–89, 88 S.Ct. 1575, 20 
L.Ed.2d 569 (1968); Ruffin v. County of Los 
Angeles, 607 F.2d 1276, 1280 (9th Cir.1979). In 
attempting to establish the existence of this fac-
tual dispute, the opposing party may not rely 

upon the mere allegations or denials of its plead-
ings, but is required to tender evidence of spe-
cific facts in the form of affidavits, and/or ad-
missible discovery material, in support of its 
contention that the dispute exists. Rule 56(e); 
Matsushita, 475 U.S. at 586 n. 11, 106 S.Ct. 
1348; First Nat’l Bank, 391 U.S. at 289, 88 
S.Ct. 1575; Strong v. France, 474 F.2d 747, 749 
(9th Cir.1973). The opposing party must 
demonstrate that the fact in contention is mate-
rial, i.e., a fact that might affect the outcome of 
the suit under the governing law, Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 248, 106 
S.Ct. 2505, 91 L.Ed.2d 202 (1986); T.W. Elec. 
Serv., Inc. v. Pacific Elec. Contractors Ass’n, 
809 F.2d 626, 630 (9th Cir.1987), and that the 
dispute is genuine, i.e., the evidence is such that 
a reasonable jury could return a verdict for the 
nonmoving party, Anderson, 477 U.S. at 248–
49, 106 S.Ct. 2505; Wool v. Tandem Computers, 
Inc., 818 F.2d 1433, 1436 (9th Cir.1987). 
  
In the endeavor to establish the existence of a 
factual dispute, the opposing party need not es-
tablish a material issue of fact conclusively in its 
favor. It is sufficient that “the claimed factual 
dispute be shown to require a jury or judge to 
resolve the parties’ differing versions of the 
truth at trial.” First Nat’l Bank, 391 U.S. at 290, 
88 S.Ct. 1575; T.W. Elec. Serv., 809 F.2d at 631. 
Thus, the “purpose of summary judgment is to 
‘pierce the pleadings and to assess the proof in 
order to see whether there is a genuine need for 
trial.’ ” Matsushita, 475 U.S. at 587, 106 S.Ct. 
1348 (quoting Fed.R.Civ.P. 56(e) advisory 
committee’s note on 1963 amendments); Inter-
national Union of Bricklayers v. Martin Jaska, 
Inc., 752 F.2d 1401, 1405 (9th Cir.1985). 
  
In resolving the summary judgment motion, the 
court examines the pleadings, depositions, an-
swers to interrogatories, and admissions on file, 
together with the affidavits, if any. Rule 56(c); 
Poller, 368 U.S. at 468, 82 S.Ct. 486; SEC v. 
Seaboard Corp., 677 F.2d 1301, 1305–06 (9th 
Cir.1982). The evidence of the opposing party is 
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to be believed, Anderson, 477 U.S. at 255, 106 
S.Ct. 2505, and all reasonable inferences that 
may be drawn from the facts placed before the 
court must be drawn in favor of the opposing 
party, Matsushita, 475 U.S. at 587, 106 S.Ct. 
1348 (citing United States v. Diebold, Inc., 369 
U.S. 654, 655, 82 S.Ct. 993, 8 L.Ed.2d 176 
(1962) (per curiam); Abramson v. University of 
Hawaii, 594 F.2d 202, 208 (9th Cir.1979)). 
Nevertheless, inferences are not drawn out of 
the air, and it is the opposing party’s obligation 
to produce a factual predicate from which the 
inference may be drawn. Richards v. Nielsen 
Freight Lines, 602 F.Supp. 1224, 1244–45 
(E.D.Cal.1985), aff’d, 810 F.2d 898, 902 (9th 
Cir.1987).  

MOTIONS FOR SUMMARY 
JUDGMENT/SUMMARY ADJUDICATION 
ON PLAINTIFFS’ CLAIM OF EPCA 
PREEMPTION 

I.  Prior Rulings of the Court 

The court’s September 25 Order addressed De-
fendants’ motion for judgment on the pleadings 
pursuant to Rule 12(c) of the Federal Rules of 
Civil Procedure. In its September 25 Order, the 
court noted that: 

On a motion for judgement on the pleadings, 
the court accepts as true Plaintiffs’ factual 
allegations about the effects of the Califor-
nia regulations. [Citation.] Defendants do 
not contend that Plaintiffs’ have failed to 
adequately allege facts supporting their 
claims that California regulations will risk 
higher prices, decreased choices and safety 
for the consumer, and decreased profitabil-
ity, and lost goodwill for manufacturers and 
dealers. Defendants instead contend that 
Congress intended to permit the California 
Regulations regardless of such impacts. 

Doc. # 363 at 13:6–12. The September 25 Order 
considered and rejected arguments advanced by 

Defendants to support their general contention 
that Congress intended to permit California to 
regulate carbon dioxide emissions regardless of 
the impact of those regulations on fuel efficien-
cy standards under EPCA. First, the court re-
jected Defendants’ contention that the grant of a 
waiver of preemption under section 209 of the 
Clean Air Act immunizes to any extent a state 
regulation from a preemption challenge under 
EPCA. The court opined: 

Defendants contend that the EPCA and 
regulations that receive an EPA waiver un-
der section 209(b) [of the Clean Air Act] 
comprise “an overlapping federal scheme.” 
[Citation to Defendants’ reply brief.] They 
point out the EPA under the Clean Air Act, 
Like NHTSA pursuant to the EPCA, consid-
ers the technological feasibility and econom-
ic practicability of emission standards. De-
fendants note that the EPA, when scheduling 
implementation of regulations that have re-
ceived a waiver, allows such a regulation to 
take effect only “after such period as the 
Administrator finds necessary to permit the 
development and application of the requisite 
technology, giving appropriate consideration 
to the cost of compliance within such peri-
od.” 42 U.S.C. § 7521(a)(2). 
 
Nothing in the statutory language or the leg-
islative history of the Clean Air Act, the 
EPCA, or any other statute before the court 
indicates Congress’ intent that an EPA 
waiver would allow a California Regulation 
to disrupt the CAFE program. Section 
209(b) provides only that the waiver ex-
empts the regulations from express preemp-
tion under section 209(a). See 42 U.S.C. § 
7543(b)(1) (“The administrator shall, after 
notice and opportunity for public hearing, 
waive application of this section ....” (Em-
phasis added)). On its face, the language 
does not endorse regulations that present ob-
stacles to the objectives of the EPCA, nor do 
the criteria considered by EPA in granting a 
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waiver ensure that such interference will not 
occur. 

Doc. # 363 at 16:8–23. The court continued on 
to make explicit its holding that the grant of a 
waiver by EPA does not “federalize” the state 
regulation: 

Section 209(b) does not provide that regula-
tions, once EPA grants a waiver, become 
federal law and are thereby rendered im-
mune from preemption by other federal stat-
utes. Defendants point out that compliance 
with state standards that have been granted a 
waiver is treated as compliance with federal 
standards, giving them federal status. 42 
U.S.C. § 7507(b)(3). However, the sentence 
to which Defendants refer indicates that 
“compliance with such State standards shall 
be treated as compliance with applicable 
Federal standards for purposes of this sub-
chapter.” Id. (emphasis added). Section 177 
also demonstrates that Congress also gave 
narrow effect to other states’ adoption of 
regulations that receive a waiver. See 42 
U.S.C. § 7507 (providing that 
“[n]otwithstanding section 7543(a) of this 
title, the Clean Air Act’s express preemption 
provision,” other states may adopt standards 
identical to California’s (emphasis added)). 
Hence, the statutory language explicitly dis-
claims any special status for the California 
regulations under other federal statutes. The 
legislative history generally emphasizing the 
breadth of California’s discretion upon re-
ceiving an EPA waiver does not provide any 
reason to believe that the resulting regula-
tions could stand as an obstacle to other fed-
eral schemes. See, e.g., H.R.Rep. No. 95–
294 at 301–02 (1977), reprinted in 1977 
U.S.C.C.A.N. 1077, 1380–81. 

Doc. # 363 at 17:1–15 (emphasis in original). 
  
The court’s September 25 Order also considered 
and rejected Defendants’ contention that EP-
CA’s obligation to consider “the effect of other 

Federal motor vehicle standards of the Govern-
ment on fuel economy” pursuant to 49 U.S.C. § 
32902(f) does not indicate a congressional intent 
to allow state regulations to infringe on EPCA’s 
existing structure or goals. The court concluded 
that the statutory duty to consider a factor does 
not require that EPCA harmonize its goals or 
regulations with those of a state regulation that 
has been granted a waiver of preemption under 
the Clean Air Act. The court held that “[t]he 
language of section 32902(f) merely requires 
NHTSA to investigate and analyze what effect 
the “other” regulations will have on fuel econ-
omy.” Doc.# 363 at 18:15–16. 
  
The court concluded that “[b]ecause nothing 
before the court evinces Congress’ intent to 
permit California regulations that stand as an 
obstacle to the EPCA’s objectives, Plaintiffs 
have stated a claim for EPCA preemption and 
the court will not grant judgment on the plead-
ings on this cause of action.” Doc.# 363 at 19:5–
7. 

II.  Defendants’ Motion for Reconsideration 

* * * * 

Defendants request as part of their cross motion 
for summary judgment on AIAM’s claim for 
EPCA preemption that this court reconsider its 
holdings to the contrary contained in the Sep-
tember 25 Order. 
  
Local Rule 78–230(k) requires that a party seek-
ing reconsideration of a district court’s order 
identify the decision being challenged and iden-
tify “what new or different facts or circumstanc-
es are claimed to exist which did not exist or 
were not shown upon such prior motion, ...” 
Generally, before reconsideration may be grant-
ed there must be a change in the controlling law 
or facts, the need to correct a clear error, or the 
need to prevent manifest injustice. See United 
States v. Alexander, 106 F.3d 874, 876 (9th Cir. 
1997). 
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A.  Intervening Authority 

1.  Massachusetts v. E.P.A. 

The court’s January 16 Order stayed proceed-
ings pursuant to Defendants’ motion to await 
the anticipated decision of the Supreme Court in 
Massachusetts. The action in Massachusetts 
arose as a result of the denial by EPA of a rule-
making petition on behalf of several states and a 
number of environmental organizations that 
asked EPA “to regulate ‘greenhouse gas emis-
sions from new motor vehicles under § 202 of 
the Clean Air Act.’ ” Massachusetts, 127 S.Ct. 
at 1449. On September 8, 2003, EPA denied the 
rule-making petition, opining that: (1) “the 
Clean Air Act does not authorize the EPA to 
issue mandatory regulations to address global 
climate change, [...]; and (2) that even if the 
agency had the authority to set greenhouse gas 
emission standards, it would be unwise to do so 
at this time....” Id. at 1450 (internal citations 
omitted). 
  
Petitioners for the rule-making petition sought 
review of EPA’s order in the District of Colum-
bia Circuit Court of Appeals. The appellate 
court determined that the EPA Administrator 
had properly exercised his discretion in denying 
the petition and therefore denied the petition for 
review. In its review of the appellate court’s 2–
to–1 decision, the Supreme Court noted that the 
three judges of the appellate panel wrote sepa-
rately and expressed different reasons for their 
conclusions. Judge Sentelle’s determination that 
the EPA administrator’s denial should not be 
overturned was based primarily on the ground 
that the plaintiff parties in the case had failed to 
demonstrate particularized injuries that would 
satisfy the constitutional requirement for stand-
ing. Judge Randolph avoided a ruling as to 
standing, but opined that the EPA Administra-
tor’s decision was within his discretion to the 
extent the decision took into account policy 
judgments as well as scientific evidence. Judge 
Tatel dissented finding both standing and that 

the EPA Administrator’s decision was an abuse 
of discretion given the scientific evidence before 
the court. 
  
The Supreme Court addressed both the standing 
and the substantive issue of EPA’s authority to 
regulate carbon dioxide and other greenhouse 
gas emissions under the Clean Air Act. Standing 
is not at issue here3 and it is sufficient to note 
that the Supreme Court found the petitioners in 
Massachusetts, had standing to challenge EPA’s 
denial of the rule making petition. Id. at 1458. 
  
On the merits, the Supreme Court held that 
greenhouse gasses, including carbon dioxide, 
are “air pollutants” that are subject to regulation 
through the Clean Air Act. See id. at 1462 
(“EPA has the statutory authority to regulate the 
emission of such [greenhouse] gasses from new 
motor vehicles”). In so holding, the Supreme 
Court examined and rejected the reasons origi-
nally cited by EPA for the decision of that agen-
cy to decline the rule-making petition. Signifi-
cantly, for purposes of this discussion, the Su-
preme Court specifically considered EPA’s ar-
gument that EPA could not regulate carbon di-
oxide emissions because “doing so would re-
quire [EPA] to tighten mileage standards, a job 
(according to EPA) that Congress has assigned 
to DOT. In this regard, the Supreme Court ob-
served “EPA has been charged with protecting 
the public’s health and welfare,” 42 U.S.C. § 
7521(a)(1), a statutory obligation wholly inde-
pendent of DOT’s mandate to promote energy 
efficiency. [Citation.] The two obligations may 
overlap, but there is no reason to think the two 
agencies cannot both administer their obliga-
tions and yet avoid inconsistency.” Massachu-
setts, 127 S.Ct. at 1462. 
  

                                                             
3  AIAM’s associational standing, which is 

placed at issue in this action by Defendants’ 
motion to dismiss was not before the Su-
preme Court in Massachusetts. 
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2.  Green Mountain Chrysler v. 
Crombie 

In the fall of 2005, the State of Vermont adopted 
standards restricting greenhouse gas emissions 
for new vehicles identical to the standards set 
forth in California’s AB 1493. There ensued an 
action by a number of motor vehicle dealers, 
manufacturers and associations requesting de-
claratory and injunctive relief to prevent imple-
mentation of the proposed regulations. The ac-
tion in Green Mountain is essentially identical 
to the instant action. In Green Mountain, as in 
the instant action, the state and intervenor de-
fendants challenged the plaintiffs’ action by a 
motion for judgment on the pleadings and chal-
lenged the action on the ground of ripeness. As 
in the instant case, the Green Mountain court 
concluded the action was prudentially ripe. 
  
Plaintiffs in Green Mountain moved for partial 
summary judgment on the ground the proposed 
regulations are preempted by EPCA. The Green 
Mountain court denied motions by defendants in 
that case to stay proceedings pending the Su-
preme Court’s decision in Massachusetts and 
pending the outcome of the outstanding motions 
for summary judgment in this case. The Green 
Mountain court, responding to the plaintiffs’ 
motion for summary adjudication on the issue of 
EPCA preemption, determined that there were 
outstanding factual issues that remained in dis-
pute. The court conducted a 16–day bench trial. 
The 240–page memorandum opinion and order 
represents the Green Mountain court’s decision 
as to certain contested evidentiary issues and as 
to the parties motions for summary judgment on 
grounds of EPCA and foreign policy preemp-
tion. 
  
In its analysis of the plaintiffs’ claims of 
preemption under EPCA and foreign policy, the 
Green Mountain court addressed the threshold 
question of whether a regulatory scheme that is 
reviewed and approved by EPA pursuant to sec-
tion 209(b) of the Clean Air Act becomes an 

“other motor vehicle standards of the [federal] 
Government” for purposes of 49 U.S.C., § 
32902(f). The Green Mountain court reasoned 
the question is one of threshold importance be-
cause, as discussed infra, if the effect of adop-
tion of a proposed state regulation of vehicle 
greenhouse gas emissions by EPA pursuant to 
section 209 of the Clean Air Act “federalizes” 
the regulation, then the doctrine of preemption 
does not apply. 
  
The Green Mountain court’s inquiry looked ex-
tensively at the history and intent of congres-
sional enactments regarding the Clean Air Act 
and Congress’ recognition of California’s role 
as an innovator of alternative regulatory 
schemes to address air pollution problems. The 
Green Mountain court observed that Congress 
stated unequivocally in 1975 that “federal 
standards included EPA-approved California 
standards.” Green Mountain, 508 F. Supp. 2d at 
346; Doc.# 533 at 110. After an examination of 
the 1994 legislation recodifying the Clean Air 
Act, the Green Mountain court concluded the 
changes enacted in 1994 did not result in any 
substantive changes in the law and that has con-
tinued to be Congress’ intent that California 
laws adopted under section 209 of the Clean Air 
Act would continue to be “other motor vehicle 
standards of the government.” Id.; Doc.# 533 at 
110–111. 
  
Pursuant to this analysis, the Green Mountain 
court concluded that “preemption doctrines do 
not apply to the interplay between Section 
209(b) of the [Clean Air Act] and EPCA ....” Id. 
at 350; Doc.# 533 at 119. The court concluded 
that the interplay between the “federalized” Cal-
ifornia standards and EPCA is potentially that of 
conflict between two federal regulatory 
schemes, but not one of preemption of a state 
scheme and a federal scheme. Id. Notwithstand-
ing the fact the Green Mountain court found the 
plaintiffs’ preemption arguments inapplicable, 
the court went on to conduct a federal preemp-
tion analysis in the alternative because of EP-
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CA’s express preemption provision and because 
of the plaintiffs’ claim that implementation of 
California’s AB 1493 provisions would “actual-
ly conflict with EPCA’s fuel economy stand-
ards.” Id. 
  
The Green Mountain court applied standard 
analyses for express, field and conflict preemp-
tion and found that none apply to prevent the 
enactment of California’s AB 1493 Regulations. 
The Green Mountain court’s analysis of both 
express and conflict preemption relies signifi-
cantly on information found at the court trial. 
The court’s analysis of field preemption does 
not rely on facts derived from trial. 

B. Reconsideration 

The court stayed further activity in this case 
pending the Supreme Court’s decision in Mas-
sachusetts in part because the court was con-
cerned that the issue of the preclusive effect of 
EPCA’s CAFE program on EPA’s authority to 
regulate greenhouse gas emissions, principally 
carbon dioxide, had been raised in that case and 
would probably be addressed by the Supreme 
Court if their decision reached the merits of the 
case.  
 

 * * * * 

 
The court finds that the Supreme Court’s deci-
sion in Massachusetts constitutes a change in 
controlling law such that reconsideration of this 
court’s holding with respect to EPCA preemp-
tion of California’s AB 1493 Regulations as set 
forth in the September 25 Order is appropriate. 

III. Preemption, Preclusion, and EPCA 

“The Supremacy Clause of Article VI of the 
United States Constitution grants Congress the 
power to preempt state or local law.” Olympic 

Pipe Line Co. v. City of Seattle, 437 F.3d 872, 
877 (9th Cir. 2006). Where the interrelationship 
of two federal laws is at issue, preemption doc-
trine per se does not apply. Felt v. Atchison, To-
peka & Santa Fe Railway, 60 F.3d 1416, 1418–
19 (9th Cir. 1995). Rather, the issue becomes 
whether one federal law has preclusive effect on 
the applicability of the other. Id. at 1419. 
  
A major contention underpinning AIAM’s mo-
tion for summary judgment is the legal proposi-
tion that California’s AB 1493 Regulations, 
when and if they are granted a waiver of 
preemption under section 209 of the Clean Air 
Act, are and remain state regulations and there-
fore subject to preemption. Defendants take the 
opposite position and ask the court to reconsider 
its order holding that a state law that is granted 
waiver of preemption under the Clean Air Act 
does not become “federalized” and therefore 
immune from preemption. The court acknowl-
edges that the court in Green Mountain reached 
a conclusion on the issue of “federalization” of 
state regulations under the Clean Air Act that 
was essentially opposite this court’s conclusion. 
  
After review of the decision in Green Mountain, 
the Supreme Court’s decision in Massachusetts, 
and the Parties’ arguments, the court is of the 
opinion that a slightly different analytical ap-
proach may be more appropriate. Without disa-
greeing with the Green Mountain court’s con-
clusion that “preemption doctrines do not apply 
to the interplay between section 209(b) of the 
[Clean Air Act] and EPCA,” Green Mountain, 
508 F.Supp.2d at 350; Doc. # 533 at 119, this 
court notes that the Green Mountain court’s rul-
ing is essentially the product of a conclusion of 
non-conflict. The Green Mountain court never 
actually offers a legal foundation for the conclu-
sion that a state regulation granted waiver under 
section 209 is essentially a federal regulation 
such that any conflict between the state regula-
tion and EPCA is a conflict between federal 
regulations. See Green Mountain, 508 
F.Supp.2d at 350; Doc.# 533 at 119. Likewise, 
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AIAM offers no definitive authority for the 
proposition that a state regulation granted waiv-
er under section 209 remains a state regulation 
subject to preemption other than the absence of 
an explicit statutory provision to the contrary. 
  
This court concludes that a more productive ap-
proach is to first analyze the interplay between 
the regulatory function of the Clean Air Act and 
EPCA’s mileage-setting authority. Specifically, 
the court’s analysis begins by asking if EPA 
may promulgate emission control regulations 
that have an effect on fuel economy. If so, the 
next question is whether any new EPA-
promulgated regulations that would have the 
incidental effect of requiring greater fuel effi-
ciency than is required under existing regula-
tions set by NHTSA under the CAFE program 
are precluded by EPCA. Finally, the court will 
ask if there is any basis for treating a state regu-
lation that has been granted waiver under sec-
tion 209 any differently than a regulation that 
has been promulgated by EPA. 

A.  EPA’s Authority to Promulgate Emis-
sion Control Regulations Having an 
Effect on Fuel Economy 

Pertinent to the issues raised by Plaintiffs’ claim 
of preemption under EPCA, the Supreme Court, 
in its discussion of potential conflict between 
EPCA and EPA’s authority to regulate carbon 
dioxide, held: 

EPA finally argues that it cannot regulate 
carbon dioxide emissions from motor vehi-
cles because doing so would require it to 
tighten mileage standards, a job (according 
to EPA) that Congress has assigned to DOT. 
See 68 Fed. Reg. 52929. But that DOT sets 
mileage standards in no way licenses EPA to 
shirk its environmental responsibilities. EPA 
has been charged with protecting the pub-
lic’s “health” and “welfare,” 42 U.S.C. § 
7521(a)(1), a statutory obligation wholly in-
dependent of DOT’s mandate to promote 

energy efficiency. See Energy Policy and 
Conservation Act § 2(5), 89 Stat. 874, 42 
U.S.C. § 6201(5). The two obligations may 
overlap, but there is no reason to think the 
two agencies cannot both administer their 
obligations and yet avoid inconsistency. 
 
“While the Congresses that drafted 
§ 202(a)(1) might not have appreciated the 
possibility that burning fossil fuels could 
lead to global warming, they did understand 
that without regulatory flexibility, changing 
circumstances and scientific developments 
would soon render the Clean Air Act obso-
lete.” (internal quotation marks omitted). 
Because greenhouse gases fit well within the 
Clean Air Act’s capacious definition of “air 
pollutant,” we hold that EPA has the statuto-
ry authority to regulate the emission of such 
gasses from new motor vehicles. 

Massachusetts, 127 S.Ct. 1438, 1461–1462. 
  

* * * * 
  
This appreciation of the scope and extent of the 
threat posed by global climate change on human 
health and welfare forms the relevant backdrop 
to the Supreme Court’s holding in the first para-
graph quoted above that EPA’s duty to regulate 
greenhouse gas emissions that it finds threaten 
health and welfare are independent of the effect 
such regulation may have on fuel efficiency. It 
also forms the relevant backdrop for the Su-
preme Court’s opinion in the second paragraph 
that the regulatory authority of EPA was created 
broadly by Congress to enable EPA to respond 
to threats that were not adequately known or 
envisioned at the time section 202(a)(1) of the 
Clean Air Act was drafted. The Supreme 
Court’s strong statement of EPA’s authority to 
regulate carbon dioxide emissions informs this 
court’s conclusion that Congress intended EPA 
to be able to promulgate emissions control regu-
lations for the protection of public health and 
welfare notwithstanding the potential effect of 
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those regulations on average fleet fuel economy 
standards determined under EPCA. 

B.  Non–Preclusion of EPA’s Regulations 
by EPCA 

As previously noted, in questions of both 
preemption of state law and preclusion of feder-
al statutory remedies by other federal statutes, 
the touchstone is congressional intent. Felt, 60 
F.3d at 1419. “To determine the congressional 
intent [...], [the court] look[s] to the language, 
structure, subject matter, context and history-
factors that typically help courts determine a 
statute’s objectives and thereby illuminate its 
text.” Akhtar v. Burzynski, 384 F.3d 1193, 1199 
(9th Cir.2004) (internal quotation marks omit-
ted). 
  
As the Supreme Court’s decision in Massachu-
setts makes clear, the EPA’s congressionally 
established purpose is to protect the public’s 
health and welfare, 42 U.S.C. § 7521(a)(1), a 
task EPA can and must undertake independent 
of NHTSA’s duty to set mileage standards. 
Massachusetts, 127 S.Ct. at 1462. While the 
Massachusetts Court recognized that the “obli-
gations of the two agencies may overlap,” it 
opined that “there is no reason to think the two 
agencies cannot both administer their obliga-
tions and yet avoid inconsistency.” Id. What 
remains unaddressed is the mechanism by which 
the two agencies should resolve inconsistencies 
between the two regulatory regimes. Put more 
directly, the question to be answered is what 
happens when EPA, independently fulfilling its 
duty to regulate emissions that threaten the pub-
lic’s health and welfare, imposes a regulatory 
structure that would result in fuel efficiency 
standards that are more stringent than the cur-
rently-operative CAFE standards? 
  
Plaintiff-intervener AIAM contends that the Su-
preme Court’s opinion in Massachusetts that the 
two agencies, DOT and EPA, can “administer 
their obligations and yet avoid inconsistency” 

indicates the Supreme Court’s understanding 
that EPA will “coordinate” with DOT through 
NHTSA to craft regulations that are not incon-
sistent with EPCA’s purposes. See Doc. # 627 at 
8:12–14. Although AIAM does not specifically 
make an argument that EPA is precluded from 
making regulations that conflict with EPCA’s 
purposes, AIAM’s argument carries the implica-
tion that EPA-developed regulations must be 
consistent with NHTSA’s balancing of fuel effi-
ciency standards set under EPCA according to 
NHTSA’s assessment of cost, benefit, public 
safety and economic growth. See Doc. # 627 at 
8:15–18 (citing Exec. Order No. 13432, 72 Fed. 
Reg. 27717 (May 14, 2007)). 
  
At oral argument, AIAM clarified its EPCA 
preemption argument contending the effect of 
the Supreme Court’s decision in Massachusetts 
is to require “harmonization” of the tension be-
tween EPA’s regulation of greenhouse gasses 
and NHTSA’s duty to set fuel economy stand-
ards under EPCA. AIAM contends that the Su-
preme Court’s decision gave EPA authority to 
work out the overlap with DOT or NHTSA so 
that conflict would be avoided. AIAM’s oral 
arguments continue to strongly imply without 
directly stating that it is EPA who must act to 
assure harmonization of any new regulations 
that limit motor vehicle greenhouse gas emis-
sions if the new regulations impinge on existing 
CAFE standards. This court has examined the 
statutory language of the Clean Air Act and has 
reviewed the Supreme Court’s decision in Mas-
sachusetts carefully and can find no support 
there for AIAM’s position. 
  
To the extent AIAM’s argument is intended to 
indicate that EPA bears the burden of harmoni-
zation in the event of a conflict, the court must 
conclude AIAM misreads or misinterprets Con-
gress’ intent. An examination of the structure 
and text of both EPCA and the relevant portions 
of the Clean Air Act indicate to this court that 
Congress intended to allocate to EPA the broad-
er scope of authority to regulate vehicle exhaust 
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emissions for the more important purpose of 
safeguarding the public’s health and welfare. 
AIAM does not cite, nor is the court aware of 
any statutory or case law basis for the proposi-
tion that the burden of harmonization falls on 
EPA, or that EPA cannot promulgate and en-
force new regulations limiting greenhouse gas 
emissions if it finds such regulation necessary to 
protect public health and welfare. The Massa-
chusetts Court held that it is EPA’s duty to 
evaluate the risk to public health and welfare 
posed by greenhouse gas emissions from motor 
vehicles and, if endangerment is found, to regu-
late. Massachusetts, 127 S.Ct. at 1461–1462. 
Nothing in the language of Massachusetts re-
quires EPA to harmonize its regulation with 
DOT’s administration of EPCA. 
  
EPCA’s language requires NHTSA to give con-
sideration to “other motor vehicle standards of 
the Government,” including, explicitly, regula-
tions promulgated by EPA. 49 U.S.C. 
§ 32902(f). There is no corresponding statutory 
duty by EPA to give consideration to EPCA’s 
regulatory scheme. This asymmetrical allocation 
by Congress of the duty to consider other gov-
ernmental regulations indicates that Congress 
intended that DOT, through NHTSA, is to have 
the burden to conform its CAFE program under 
EPCA to EPA’s determination of what level of 
regulation is necessary to secure public health 
and welfare. 
  
The court is mindful that in its September 25 
Order, it gave little weight to the “other motor 
vehicle standards” language of section 32902(f), 
finding that this provision required no accom-
modation by NHTSA, only that the other gov-
ernment standard be investigated and analyzed. 
See Doc. # 363 at 18:3–6. The court also notes 
that AIAM has argued, both in its briefs and at 
oral argument, that EPCA’s requirement that 
NHTSA must consider “other motor vehicle 
standards of the Government” extends only so 
far as to require minimal coordination with 
EPA. In light of the Supreme Court’s decision 

in Massachusetts, the court finds it has cause to 
revisit its prior discussion of the “shall consid-
er” requirement in section 32902(f). 
  
In holding the EPA has statutory authority to 
regulate broadly, the Supreme Court noted that 
the “broad language of § 202(a)(1)” that em-
powers the EPA to regulate any pollutant “re-
flects an intentional effort to confer the flexibil-
ity necessary” to meet unforseen regulatory 
needs. Massachusetts, 127 S.Ct. at 1462. The 
Supreme Court also cited Pennsylvania Dept. of 
Corrections v. Yeskey, 524 U.S. 206, 212, 118 
S.Ct. 1952, 141 L.Ed.2d 215 (1998) for the 
proposition that wording enabling a statute to be 
applied in situations not expressly anticipated by 
Congress demonstrates the intent of Congress 
that the statute should be so applied. Based on 
this language in Massachusetts, the court con-
cludes that the “shall consider” requirement in 
section 32902(f) evinces Congress’s intent to 
empower NHTSA to adapt its regulations de-
veloped through EPCA to accommodate emis-
sions restrictions imposed by EPA as necessary 
for the public’s health and welfare. 
  
This conclusion is supported by noting how the 
factors EPA must consider to discharge its duty 
to formulate regulations necessary to protect 
public health and welfare overlap with the fac-
tors NHTSA is required to consider in formulat-
ing the highest possible fuel efficiency stand-
ards. In formulating emissions regulations, EPA 
is obliged to give consideration to factors in-
cluding the level of emissions reductions 
achievable through available technology, cost, 
and energy and safety factors associated with 
the application of the emission-reduction tech-
nology. 42 U.S.C. § 7521(a)(3)(A). NHTSA, as 
previously mentioned, must consider technolog-
ical feasibility, economic practicability, and the 
need of the nation to conserve energy, in addi-
tion to the effect of other government regula-
tions. Thus, EPA is required to give considera-
tion to the same factors NHTSA must consider 
in formulating its fuel efficiency standards while 
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NHTSA is not directly empowered to consider 
EPA’s goal to protect public health and welfare. 
  
In practical terms, the overlap between the fac-
tors NHTSA must consider in setting mileage 
standards under EPCA and the factors EPA 
must consider in regulating emissions of green-
house gasses overlap to a greater degree than the 
statutory language might suggest. In the very 
recent case of Center for Biological Diversity v. 
NHTSA, 508 F.3d 508 (9th Cir. 2007), the Ninth 
Circuit Court of Appeals invalidated a Final 
Rule set by NHTSA through EPCA process in 
part because the Final Rule failed to examine 
the environmental effects, and specifically the 
global climate change effects that would result 
from promulgation of the Final Rule. Id. at 547. 
The appellate court held that the setting of a 
CAFE standard pursuant to EPCA “does not 
limit NHTSA’s duty under [the National Envi-
ronmental Policy Act (“NEPA”)] to assess the 
environmental impacts, including the impact on 
climate change, of its rule.” Id. Thus, among the 
“other laws of the Government” that NHTSA 
must consider in setting fuel efficiency stand-
ards, NEPA requires NHTSA to consider pre-
cisely the same issue—global climate change—
that California’s AB 1493 Regulations aim to 
address. 
  
When the overlap in the factors NHTSA and 
EPA must consider in formulating their respec-
tive regulations is viewed in light of the Su-
preme Court’s observation in Massachusetts, 
reflecting Congress’ concern that changing cir-
cumstances and scientific developments related 
to global warming not be allowed to prevent 
EPA from acting, the congressional purpose be-
hind EPCA’s “shall consider” language be-
comes apparent. While Congress did not em-
power NHTSA to consider the impact of mile-
age standards on public health and welfare, 
Congress did empower NHTSA to consider the 
impact of “other motor vehicle standards of the 
Government” on mileage standards. Thus, Con-
gress enabled NHTSA to conform the mileage 

standards it sets through the EPCA process to 
the pollution reduction requirements that are 
determined by EPA to be necessary for the pro-
tection of public health and welfare. 
  
Current events illustrate the point. Ongoing sci-
entific research into the area of climate science 
has produced a continuous stream of analytical 
documents that, over recent time, point with in-
creasing alarm to the rapidity of evolution of 
measurable changes in climate instability and 
evince a growing consensus that human-caused 
greenhouse gas emissions must be curtailed 
more rather than less and sooner rather than lat-
er. It is not important to this discussion that 
there may be disagreements as to the accuracy 
of any particular assessment. Rather, what is 
important is the very present possibility that 
EPA, in discharging its duty to protect public 
health and welfare, may determine that it is 
compelled by the weight of scientific evidence 
to implement regulations substantially limiting 
greenhouse gas emissions in order to secure the 
protection of public health and welfare. It is fur-
ther possible that the regulations EPA deems 
necessary conflict with existing standards set by 
NHTSA under EPCA. The Supreme Court’s 
decision in Massachusetts makes it clear that, 
while Congress could not have foreseen the evo-
lution of climate change science that would 
bring EPA’s mandate to protect health and wel-
fare into conflict with NHTSA’s goals in setting 
mileage standards, Congress intended that under 
such circumstances, EPA would not be prevent-
ed from necessary action. See Massachusetts, 
127 S.Ct. at 1462 (holding that Congress did not 
intend to allow changes in scientific develop-
ments to render the Clean Air Act obsolete). 
  
As the Supreme Court’s decision in Massachu-
setts explicitly stated, there is no necessary con-
flict between the Clean Air Act’s purpose to 
protect health and welfare and EPCA’s purpose 
to establish maximum feasible fuel efficiency 
standards. While some level of conflict may 
arise in a situation where EPA is compelled to 
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act on the basis of current climate science to 
achieve deep reductions in greenhouse gas 
emissions, EPCA empowers NHTSA to import 
EPA’s determination of the necessity of the reg-
ulation through EPCA’s “shall consider” provi-
sion and conform its mileage standards to what 
EPA determines is necessary for the protection 
of health and welfare. Given the level of im-
pairment of human health and welfare that cur-
rent climate science indicates may occur if hu-
man-generated greenhouse gas emissions con-
tinue unabated, it would be the very definition 
of folly if EPA were precluded from action 
simply because the level of decrease in green-
house gas output is incompatible with existing 
mileage standards under EPCA. 
  
Simply put, the court concludes that where 
EPA, consistent with its obligation to protect 
public health and welfare, determines that regu-
lation of pollutants under the Clean Air Act is 
necessary and where such regulation conflicts 
with average mileage standards established pur-
suant to EPCA, EPA is not precluded from 
promulgating such regulation. The court further 
concludes the agency designated by EPCA to 
formulate average mileage standards is obliged 
to consider such regulations pursuant to 49 
U.S.C. § 32902(f) and is further obliged to har-
monize average fuel efficiency standards under 
EPCA with the standards promulgated by EPA. 
To the extent the court’s September 25 Order 
may have stated or suggested a contrary conclu-
sion, that portion of the order is hereby vacated. 

C.  The Status of State Regulations 
Granted Waiver by EPA 

The court’s September 25 Order explicitly re-
jected Defendants’ contention that state regula-
tions that are granted a waiver by EPA pursuant 
to section 209(b) of the Clean Air Act have any 
special status that would immunize the regula-
tions from preemption by other federal law. See 
Doc. # 363 at 17:1–15. Because the court did 
not have the benefit of the Supreme Court’s 

opinion in Massachusetts, the court’s analysis 
failed to begin by addressing EPA’s authority to 
promulgate regulations that may conflict with 
EPCA’s goals. Consequently, the court’s analy-
sis in the September 25 Order glosses over what 
now appears to be the important question of 
whether and how a state regulation granted a 
waiver by EPA under section 209(b) is different 
from the same regulation if it had been originat-
ed and promulgated by EPA. 
  
The Supreme Court’s opinion in Massachusetts 
is critical to the analysis because, as has been 
discussed, it informs this court’s opinion of 
EPA’s congressionally-mandated authority and 
duty to independently regulate air pollution for 
the purpose of preservation of public health and 
welfare. The Massachusetts opinion also in-
forms this court’s revised opinion of the scope 
of NHTSA’s duty to consider other motor vehi-
cle regulations of the Government and to har-
monize mileage standards under the CAFE pro-
gram with emissions reductions mandated by 
EPA for the purpose of protection of the pub-
lic’s health and welfare. 
  
The court’s conclusion that it is ultimately 
NHTSA’s obligation to conform and harmonize 
mileage standards with EPA’s determination of 
what is necessary for the protection of health 
and welfare fundamentally reframes the court’s 
analysis of the issue of whether California’s AB 
1493 Regulations, if granted a waiver of 
preemption under section 209, may interfere 
with EPCA’s purposes. In its September 25 Or-
der, the court approached the question by look-
ing for indications within EPCA that such inter-
ference would be allowed. Having now deter-
mined that EPA may promulgate regulations 
that are in conflict with fuel efficiency stand-
ards, the court re-posits the question to ask 
whether a state regulation that is granted waiver 
of preemption under the Clean Air Act should 
stand in any different stead with respect to in-
consistencies or conflicts it may have with EP-
CA-established fuel efficiency standards. 
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Section 209 of the Clean Air Act imposes three 
conditions on state regulations that are submit-
ted to EPA for waiver of preemption (other than 
the requirement that they be proposed by Cali-
fornia). First, the proposed regulations must “be, 
in the aggregate, at least as protective of the 
public health an welfare as applicable Federal 
standards.” 42 U.S.C. § 7543(b)(1). Second, 
EPA must determine the state regulations are 
necessary to “to meet compelling and extraordi-
nary conditions,” and that the regulations were 
not promulgated in an arbitrary and capricious 
fashion. Id.; Motor Equip. & Mfrs. Ass’n v. 
EPA, 142 F.3d 449, 462–463 (D.C.Cir.1998) 
(“MEMA”). Finally, the proposed regulations 
must be consistent with section 7521(a), which 
requires that air pollution standards be formulat-
ed in consideration of technological feasability, 
the time necessary to apply the requisite tech-
nology, the cost of compliance, and energy and 
safety factors associated the application of the 
technology. 42 U.S.C. §§ 7543(b)(1)(c) and 
7521(a)(2) and (3). 
  
If EPA concludes that California’s regulations 
meet these three requirements, EPA is obliged 
to grant the waiver application. MEMA, 142 
F.3d at 463. Although regulations proposed by 
California pursuant to section 209 must broadly 
advance EPA’s primary purpose to protect pub-
lic health and welfare, and must be at least as 
stringent as the corresponding EPA regulations 
in the aggregate, the proposed California regula-
tions need not establish perfect compliance with 
all provisions of the Clean Air Act. Id. In creat-
ing the waiver provisions of section 209, Con-
gress determined that California should have the 
“ ‘broadest possible discretion in selecting the 
best means to protect the health of its citizens.’ 
[Citation.]” Id. “ ‘In short, Congress consciously 
chose to permit California to blaze its own trail 
with a minimum of federal oversight.’ [Cita-
tion.]” Id. (quoting Ford Motor Co. v. EPA, 606 
F.2d 1293, 1297 (D.C.Cir.1979)). 
  

Once a proposed California regulation has been 
granted a waiver of preemption pursuant to sec-
tion 209 of the Clean Air Act, section 177 of the 
Clean Air Act, codified at 42 U.S.C. § 7507 
(hereinafter “section 177”) provides, in pertinent 
part: 

Notwithstanding section 7543(a) of this title 
[expressly preempting state regulation of 
vehicle emissions], any State which has plan 
provisions approved under this part may 
adopt and enforce for any model year stand-
ards relating to control of emissions from 
new motor vehicles or motor vehicle engines 
and take such other actions as are referred to 
in section 7543(a) of this title respecting 
such vehicles if— 

(1) such standards are identical to the 
California standards for which a waiver 
has been granted for such model year, 
and 

(2) California and such State adopt such 
standards at least two years before com-
mencement of such model year (as de-
termined by regulations of the Adminis-
trator). 

Section 177 further provides that any state 
adopting a California regulation for which 
waiver has been granted may not “have the ef-
fect of creating [ ] a motor vehicle engine dif-
ferent than a motor vehicle or engine certified in 
California under California standards (a “third 
vehicle”) or otherwise create such a “third vehi-
cle”.” Id. 
  
As a consequence of the limited adoption provi-
sions of section 177, “there can be only two 
types of cars ‘created’ under emissions regula-
tions in this country: ‘California’ cars and ‘fed-
eral’ (that is, EPA-regulated) cars.” American 
Automobile Mfrs. Ass’n v. Com’r., Massachu-
setts Dep’t of Envtl. Prot., 31 F.3d 18, 21 (1st 
Cir. 1994). Once a proposed California vehicle 
emission regulation is granted waiver of 
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preemption, any other state may, through its 
own legislative process, adopt vehicle emission 
regulations in lieu of EPA-promulgated regula-
tions provided: (1) the adopted regulations are “ 
‘identical’ to California’s (the identicality re-
quirement),” and (2) the adopting state must as-
sure “there is a two-year time lapse between the 
time the standards are adopted and the first 
model year affected by those standards (the 
leadtime requirement).” Id. 
  
Defendants contend, and Plaintiffs and AIAM 
do not directly dispute that a California regula-
tion that has been granted waiver of preemption 
under section 209 of the Clean Air Act is an 
“other motor vehicle standard[ ] of the Govern-
ment” that must be considered by NHTSA in the 
formulation of average fleet mileage standards 
under EPCA. At oral argument AIAM admitted 
that a California regulation that is granted waiv-
er of preemption under section 209 is an “other 
motor vehicle standard[ ] of the Government” 
that NHTSA must consider, however AIAM 
contends that the extent of consideration of the 
California regulation is confined to a determina-
tion that the regulation has a de minimis effect 
on fuel efficiency. AIAM contends that if 
NHTSA’s consideration of the California regu-
lation indicates an effect of fuel efficiency that 
is anything more than de minimis, then the Cali-
fornia regulation is preempted. AIAM does not 
offer any textual or case law basis for this con-
tention. As a historical matter, the court notes 
that it is true that prior California regulations 
that were approved under section 209 that re-
duced motor vehicle emissions of oxides of sul-
phur and nitrogen through catalytic converters 
had the effect of slightly decreasing fuel effi-
ciency. However, this is merely a fortuitous his-
torical fact that does not establish the otherwise 
unsupported proposition that EPCA requires 
NHTSA to consider and harmonize its standards 
only with California regulations that have no 
significant effect on fuel efficiency. 
  

The most thorough and persuasive analysis of 
the issue so far as the court has found was of-
fered as part of the decision in Green Mountain 
wherein that court rejected plaintiffs’ claim of 
EPCA preemption. The Green Mountain court 
observed: 

Section 502(d) of EPCA as originally enact-
ed provided that any manufacturer could ap-
ply to the Secretary of Transportation for 
modification of an average fuel economy 
standard for model years 1978 through 1980 
if it could show the likely existence of a 
“Federal standards fuel economy reduction,” 
defined to include EPA-approved California 
emissions standards that reduce fuel econo-
my. § 502(d)(1–3); see also S. Rep. No. 94–
516 at 156 (1975), 1975 U.S.C.C.A.N. 1956, 
1997. Thus, in 1975 when EPCA was 
passed, Congress unequivocally stated that 
federal standards included EPA-approved 
California emissions standards. 
§ 502(d)(3)(D)(i). In 1994, when EPCA was 
recodified, all reference to the modification 
process applicable for model years 1978 
through 1980, including the categories of 
federal standards, was omitted as executed. 
However the 1994 recodification was in-
tended to “revise[], codif[y], and enact [ ]” 
the law “without substantive change.” Pub. 
L. No. 103–272, 108 Stat. 745 745 (1994); 
see also H.R. Rep. No. 103–180, at 1 
(1994), reprinted in 1994 U.S.C.C.A.N. 818, 
818; S. Rep. No. 103–265, at 1 (1994). If the 
recodification worked no substantive change 
in the law, then the term “other motor vehi-
cle standards of the Government” continues 
to include both emission standards issued by 
EPA and emission standards for which EPA 
has issued a waiver under section 209(b) of 
the [Clean Air Act], as it did when enacted 
in 1975. ¶ NHTSA has consistently treated 
EPA-approved California emissions stand-
ards as “other motor vehicle standards of the 
government,” which it must take into con-
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sideration when setting maximum feasible 
average fuel economy under § 32902. 

Green Mountain, 508 F.Supp.2d at 345; Doc.# 
533 at 114–115. Based on this analysis from the 
Green Mountain court and on the foregoing dis-
cussion, the court concludes there is nothing in 
statute or in case law to support the proposition 
that a regulation promulgated by California and 
granted waiver of preemption under section 209 
is anything other than a “law of the Govern-
ment” whose effect on fuel economy must be 
considered by NHTSA in setting fuel economy 
standards. 
  
In sum, when a California regulation is granted 
waiver of preemption pursuant to section 209 of 
the Clean Air Act, the California regulation as-
sumes three attributes. First, the California regu-
lation becomes available for adoption by any 
other state, subject only to the identicality and 
leadtime requirements. Second, compliance with 
the California regulation or standard is deemed 
“compliance with applicable Federal standards 
for purposes of [Subchapter II—Emissions 
Standards for Moving Sources].” 42 U.S.C. § 
7543(b)(3). Third, as discussed in Green Moun-
tain, the California regulation or standard be-
comes an “other motor vehicle standard[] of the 
government” that affects fuel economy and that 
the Secretary of Transportation must consider in 
formulating maximum feasible average fuel 
economy standards under EPCA. 49 U.S.C. § 
32902(f). Green Mountain, 508 F.Supp.2d at 
347; Doc. # 533 at 115. 
  
The court can discern no legal basis for the 
proposition that an EPA-promulgated regulation 
or standard functions any differently than a Cal-
ifornia-promulgated and EPA-approved stand-
ard or regulation. Either EPA-promulgated regu-
lations or California-promulgated regulations 
that are approved by EPA may be implemented 
to achieve compliance by any state, and both 
must be considered by NHTSA in formulating 
average fuel economy standards. In either case, 

where there is conflict between new EPA-
promulgated or California-promulgated regula-
tions that are EPA approved and existing EPCA 
fuel economy standards, DOT is empowered 
through EPCA to take the new regulations into 
consideration when revising its CAFE stand-
ards. 
  
The court concludes that, just as the Massachu-
setts Court held EPA’s duty to regulate green-
house gas emissions under the Clean Air Act 
overlaps but does not conflict with DOT’s duty 
to set fuel efficiency standards under EPCA, so 
too California’s effort to regulate greenhouse 
gas emissions through the waiver of preemption 
provisions of the Clean Air Act overlaps, but 
does not conflict with DOT’s activities under 
EPCA. 

IV. Express Preemption and  
Conflict Preemption 

There remains the question of whether, notwith-
standing the non-preclusion of EPA-approved 
state regulation by EPCA-established fuel econ-
omy standards, EPCA either expressly or im-
pliedly preempts states from enforcing EPA-
approved California regulations because those 
regulations impinge on DOT’s duty through 
EPCA to set maximum feasible mileage stand-
ards. Preemption of state law may be either ex-
press or implied. Express preemption may be 
found where Congress has explicitly stated “the 
extent to which its enactments preempt state 
law.” English v. Gen. Elec. Co., 496 U.S. 72, 
79, 110 S.Ct. 2270, 110 L.Ed.2d 65 (1990). 
State law is impliedly preempted where obliga-
tions imposed by federal statute “reveal a pur-
pose to preclude state authority.” Rice v. Santa 
Fe Elevator Corp., 331 U.S. 218, 230, 67 S.Ct. 
1146, 91 L.Ed. 1447 (1947). 
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A.  Express Preemption 

When a court examines a federal statute to dis-
cern the scope of express preemption, that ex-
amination is “informed by two presumptions 
about the nature of the preemption.” Air Condi-
tioning & Refrigeration Inst. v. Energy Res. 
Conservation & Dev. Comm’n, 410 F.3d 492, 
496 (9th Cir. 2005). First, the court assumes that 
the “ ‘historic police powers of the states were 
not to be superceded by the Federal Act unless 
that was the clear and manifest purpose of con-
gress.’ [Citation.] This presumption against 
preemption leads [the court] to the principle that 
express preemption statutory provisions should 
be given a narrow interpretation. [Citation.]” Id. 
Second the court proceeds on the understanding 
that “ ‘the purpose of Congress is the ultimate 
touchstone in every pre-emption case.’ [Cita-
tion.]” Id. As previously noted, congressional 
intent is discerned by an examination of the 
“language, structure, subject matter, context and 
history-factors that typically help courts deter-
mine a statute’s objectives and thereby illumi-
nate its text.” Akhtar, 384 F.3d at 1199. 
  
EPCA provides that “... a State or a political 
subdivision of a State may not adopt or enforce 
a law or regulation related to fuel economy 
standards or average fuel economy standards 
....” 49 U.S.C. § 32919. EPCA’s preemptive 
scope obviously turns on the breadth of regula-
tory activities embodied in the term “related to.” 
In light of the foregoing discussion, the question 
to be resolved is not whether California’s AB 
1493 Regulations will have an effect on fuel 
economy standards established by EPCA, but 
whether the definition of “related to” encom-
passes effects on fuel efficiency that are inci-
dental to the stated purpose of limiting green-
house gas emissions. 
  
The waiver provision of the Clean Air Act rec-
ognizes that California has exercised its police 
power to regulate pollution emissions from mo-
tor vehicles since before March 30, 1966; a date 

that predates both the Clean Air Act and EPCA. 
Thus, the court must presume that Congress did 
not intend that EPCA would supercede Califor-
nia’s exercise of its historically established po-
lice powers. Second, EPCA’s requirement that 
NHTSA consider “other motor vehicle stand-
ards of the government” that affects fuel econ-
omy pursuant to 49 U.S.C. § 32902(f) makes it 
clear that Congress did not intend that EPCA 
should preempt state laws that serve purposes 
different from EPCA, but which may have some 
effect on fuel economy as a byproduct of their 
enforcement. It makes no logical sense that EP-
CA would direct NHTSA to give consideration 
to a law that cannot be enforced because EPCA 
preempts it. Third, the Supreme Court’s deci-
sion in Massachusetts makes it clear that EPA 
regulations under the Clean Air Act that control 
carbon dioxide emissions serve a purpose that is 
distinct from, and not in conflict with, the pur-
pose of EPCA. 
  
Each of the foregoing considerations support the 
proposition that EPCA’s express preemption of 
state regulations related to mileage standards be 
construed as narrowly as the plain language of 
the law permits. The narrowest interpretation 
consistent with the plain language of EPCA’s 
preemptive provision is that it encompasses only 
those state regulations that are explicitly aimed 
at the establishment of fuel economy standards, 
or that are the de facto equivalent of mileage 
regulation, or that do not meet the requirements 
established by the Clean Air Act for waiver of 
preemption under section 209. 
  
Both parties agree that the proposed California 
AB 1493 Regulations, if granted preemption of 
waiver by EPA, will require substantial im-
provements in average fuel efficiency perfor-
mance in passenger cars and light trucks. By the 
same token, the parties do not dispute that such 
factors as air conditioning offsets, hybrid and 
plug-in hybrid credits, and up-stream carbon 
offsets for ethanol-gasoline blends and other 
fuel-source considerations mean that the rela-
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tionship between carbon dioxide reduction re-
quirements under AB 1493 and increases in av-
erage fleet fuel efficiency that would be re-
quired to achieve those reductions is not one-to-
one. 
  
Plaintiffs’ and AIAM’s argument with respect to 
EPCA preemption can be summarized as con-
tending that the fact implementation of the Cali-
fornia AB 1493 Regulations would require sub-
stantial improvement in average fleet fuel effi-
ciency standards under the CAFE program is 
sufficient to bring the proposed standards within 
the ambit of EPCA’s preemption provision. De-
fendants’ argument, on the other hand, can be 
summarized as asserting that the fact that the 
California AB 1493 Regulations do not have a 
one-to-one correspondence to average fleet fuel 
efficiency standards under the CAFE program 
and that the California AB 1493 Regulations are 
“other Government standards” that NHTSA 
must consider in formulating average fleet mile-
age standards takes the California AB 1493 
Regulations out of the scope of EPCA’s 
preemption provision. Given the narrow scope 
the court must accord EPCA’s “related to” lan-
guage, it is this court’s opinion that Defendants 
have the better of the argument. 
  
At oral argument, Plaintiffs argued that the court 
should construe EPCA’s express preemption 
provision broadly because EPCA was adopted 
after the Clean Air Act and Plaintiffs contend 
that the preemption provision was put in place 
in light of, and to provide for preemption of, 
state regulations that are granted waiver of 
preemption under section 209 of the Clean Air 
Act. Plaintiffs’ and AIAM’s argument is under-
cut by the fact EPCA, in addition to including 
an express preemption provision, also includes a 
provision that specifically requires the agency 
developing mileage standards under EPCA to 
specifically consider standards promulgated by 
California and granted waiver of preemption 
under section 209 of the Clean Air Act. See dis-
cussion supra at pp. 1171–72. As previously 

discussed, this feature of EPCA evinces a con-
gressional intent to empower NHTSA to ac-
commodate California regulations that are 
granted waiver of preemption by EPA under the 
Clean Air Act. The court finds the fact that EP-
CA’s preemption provision was enacted after 
the waiver of preemption provision of the Clean 
Air Act is not determinative of the scope of ex-
press preemption under EPCA. 
  
The court finds that the preemptive force of 49 
U.S.C. § 32919 extends very narrowly. State 
laws that are granted waiver of preemption un-
der the Clean Air Act that have the effect of re-
quiring even substantial increases in average 
fuel economy performance are not preempted 
where the required increase in fuel economy is 
incidental to the state law’s purpose of assuring 
protection of public health and welfare under 
the Clean Air Act. The court also finds that a 
law that requires substantial improvement in 
average fleet mileage standards incidentally to 
its purpose of protecting public health and wel-
fare does not constitute a de facto regulation of 
fuel economy standards unless there is a narrow 
one-to-one correlation between the pollution 
reduction regulation and the fuel efficiency 
standard. Where, as here, various considerations 
including fuel type and source and other sources 
of emission may have the effect of mitigating 
fuel efficiency improvement requirements, the 
pollution control standard does not constitute a 
de facto regulation of fuel efficiency. 
  
The court notes that the finding that California’s 
AB 1493 Regulations are not expressly 
preempted by 49 U.S.C. § 32919 does not con-
tradict or modify the September 25 Order. The 
court’s discussion in the September 25 Order 
was confined to consideration of Plaintiffs’ and 
AIAM’s claim that the proposed California reg-
ulation was impliedly preempted under the doc-
trine of conflict preemption. It is to that matter 
that the court now turns. 
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B.  Conflict Preemption 

[6] In its September 25 Order, the court noted: 

“[A] state law is invalid to the extent it ‘ac-
tually conflicts with a ... federal statute.’ ” 
Int’l Paper v. Ouellette, 479 U.S. 481, 491–
92, 107 S.Ct. 805, 93 L.Ed.2d 883 (1987). 
Such a conflict can result in preemption 
where it is impossible for a private party to 
comply with both the state and federal re-
quirements. English v. Gen. Elec. Co., 496 
U.S. 72, 79, 110 S.Ct. 2270, 110 L.Ed.2d 65 
(1990). Conflict preemption can also be 
found where “the state law ‘stands as an ob-
stacle to the accomplishment and execution 
of the full purposes and objectives of Con-
gress.’ ” Int’l Paper, 479 U.S. at 491–92[, 
107 S.Ct. 805] (quoting Hines v. Da-
vidowitz, 312 U.S. 52, 67, 61 S.Ct. 399, 85 
L.Ed. 581 (1941)). 

Doc. # 363 at 8:13–19. 
  
The court has previously noted that under the 
CAFE program, NHTSA must consider “tech-
nological feasibility, economic practicability, 
the effect of other motor vehicle standards of the 
government on fuel economy, and the need of 
the United States to conserve energy.” The court 
also noted NHTSA must consider the effect of 
fuel economy requirements on safety. See Doc. 
# 363 at 9:21–26. Based on these statutory pro-
visions and on Plaintiffs’ allegations set forth in 
the First Amended Complaint, the court con-
cluded that “among the objectives of the CAFE 
program are maximizing fuel economy, avoid-
ing economic harm to the automobile industry, 
maintaining consumer choice, and ensuring ve-
hicle safety.” Doc. # 363 at 10:14–16. 
  
Because a motion for judgment on the pleadings 
accepts as factual the allegations set forth in the 
complaint, the court’s September 25 Order ac-
cepted that Plaintiffs adequately alleged Cali-
fornia’s AB 1493 Regulations would “risk high-
er prices, decreased choices and safety for the 

consumer, and decreased profitability and lost 
goodwill for manufacturers and dealers.” The 
court then went on to look for textual evidence 
of congressional intent to permit state regula-
tions to interfere with objective established by 
EPCA, and, finding no evidence that such inter-
ference is permitted, the court denied Defend-
ants’ motion for judgment on the pleadings. 
  
The Massachusetts Court observed that “EPA 
has been charged with protecting the public’s 
‘health’ and ‘welfare,’ 42 U.S.C. § 7521(a)(1), a 
statutory obligation wholly independent of 
DOT’s mandate to promote energy efficiency.” 
Massachusetts, 127 S.Ct. at 1461. When this 
court’s discussion of conflict preemption under 
EPCA in its September 25 Order is reviewed in 
light of this statement by the Massachusetts 
Court, it becomes apparent that this court erro-
neously conflated EPCA’s objective and the fac-
tors against which that objective should be bal-
anced. 
  
Based on the discussion in Massachusetts, and 
on the text of EPCA, it is apparent that the ob-
jective of EPCA’s efforts in establishing fuel 
economy standards is to conserve fuel by estab-
lishing the “maximum feasible average fuel 
economy” level. Id.; 49 U.S.C. § 32902(f); see 
also, Center for Biological Diversity, 508 F.3d 
at 551–52(overarching goal of EPCA is energy 
conservation). Considerations such as pricing, 
consumer choice, safety for the consumer, and 
dealer profitability are not goals or objectives in 
and of themselves, they are factors against 
which the possibility of increased fuel efficiency 
is weighed in order to determine feasibility. 
Massachusetts, 127 S.Ct. at 1461. Similarly, 
EPA’s central mandate under the Clean Air Act 
is protection of public health and welfare. Fac-
tors such as technological feasibility, cost, and 
the like are factors against which the effort to 
promote public health and welfare is balanced. 
  
In the context of concerns over carbon dioxide 
emissions, EPA’s mandate to protect public 
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health and welfare and DOT’s mandate to estab-
lish the highest feasible level of fuel efficiency 
are aligned. DOT’s goal of increasing fuel effi-
ciency to the maximum feasible level promotes 
EPA’s goal of limiting greenhouse gas air pollu-
tion and vice versa. Center for Biological Diver-
sity, 508 F.3d at 551–52. Both EPA-
promulgated standards or EPA-approved state 
standards must balance reductions in pollution 
emissions against factors that are specified by 
Clean Air Act, just as DOT, through NHTSA, 
must balance its determination of maximum fea-
sible fuel economy against certain factors speci-
fied by EPCA. Neither the Clean Air Act nor 
EPCA, however, require any particular balance 
as a matter of law. See, e.g., Center for Biologi-
cal Diversity, 508 F.3d at 527–28 (noting in the 
context of EPCA that NHTSA has “discretion to 
balance the factors—as long as NHTSA’s bal-
ancing does not undermine the fundamental 
purpose of the EPCA: energy conservation”). 
  
When EPA and DOT consider statutorily man-
dated factors in response to an identified threat 
to public health and welfare, both may give 
greater or lesser weight to particular factors in 
order to adequately address the threat while 
producing the least negative impact consistent 
with adequate measures to protect public health 
and welfare. In this regard, EPA is empowered 
to lead because it is specifically tasked with the 
protection of public health and welfare; and 
DOT is empowered to follow because it is able 
to give consideration to “other motor vehicle 
standards of the Government” that may affect 
fuel economy. 
  
Case and statutory law support the broad author-
ity of EPA to force substantial change on the 
status quo on an industry-wide basis. The “tech-
nology-forcing goals” of Subchapter II, the por-
tion of the Clean Air Act that establishes emis-
sions standards for moving vehicles, are well 
recognized. See, e.g., Whitman v. American 
Trucking Ass’ns, 531 U.S. 457, 491–492, 121 
S.Ct. 903, 149 L.Ed.2d 1 (2001) (Breyer, J. dis-

senting). The technology-forcing authority of 
the Clean Air Act is embodied in the language 
of the Act that directs EPA to promulgate stand-
ards “that reflect the greatest degree of emission 
reduction achievable through the application of 
technology which the Administrator determines 
will be available for the model year to which the 
standards apply, ....” 42 U.S.C. § 7521(a)(3)(A) 
(i). EPA is thus empowered to set standards for 
future model years based on reasonable projec-
tions of technology that may not be available 
currently. NRDC v. Thomas, 805 F.2d 410, 429 
(D.C.Cir.1986). Further, the same technology-
forcing effect that an EPA-promulgated regula-
tion may have on the automotive industry may 
be manifested in a California regulation that is 
granted waiver under section 209. See MVMA, 
17 F.3d at 536 (noting that the Clean Air Act is 
“technology forcing” in the context of Califor-
nia’s LEV program). 
  
At the core of Plaintiffs’ action is a concern that 
the California AB 1493 Regulations, if granted 
waiver of preemption under section 209, will 
substantially burden auto manufacturers, who 
will be required to invest in fuel economy im-
provement technology; consumers, who will be 
required to bear higher new car costs and de-
creased choice; and automobile dealers, who 
will suffer loss of potential sales from the com-
bination of increased pricing and decreased se-
lection. In this context, Plaintiffs and AIAM see 
the mileage standards as set through EPCA as 
providing a level of protection from economic 
uncertainty by preventing states from promul-
gating regulations that upset the balance struck 
through the EPCA process. EPCA’s preemptive 
provision is seen as protecting manufacturers, 
dealers and customers from state regulations 
that would impose costly technological modifi-
cations or limit consumer choice by prohibiting 
sales of non-conforming vehicles. 
  
At oral argument Plaintiffs noted that under 
EPCA, NHSTA was required to factor “eco-
nomic practicability” into its determination of 
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maximum feasible fuel efficiency. Plaintiffs 
contend the term “economic practicability” in-
corporates considerations such as job loss, con-
sumer impacts, and revenue losses from lost 
sales. The implication of Plaintiffs’ argument is 
that there is actual conflict between California’s 
AB 1493 Regulations and EPCA’s purposes be-
cause California was not required to consider 
“economic practicability” and its AB1493 
Regulations conflict with what NHTSA deter-
mined is economically practicable. Plaintiffs’ 
argument is not persuasive. While California 
may not be required to engage in precisely the 
same weighing as NHTSA or to consider pre-
cisely the same factors, California is required to 
give consideration to the factors set forth in 42 
U.S.C. § 7521; namely technological availabil-
ity, cost, and safety factors associated with the 
application of emission-reduction technology—
the same factors EPA would have to consider in 
promulgating regulations under its own authori-
ty. While EPCA and the Clean Air Act use 
somewhat different words to describe the factors 
that must be considered in setting standards or 
promulgating regulations, the court finds the 
weighing process covers substantially the same 
ground in both cases insofar as an assessment of 
economic impacts is concerned. 
  
Based on available legal authority, the court 
must conclude Plaintiffs and AIAM assert more 
by way of economic protection than EPCA pro-
vides. The ability of EPA-promulgated regula-
tions, or of California regulations that are grant-
ed waiver of preemption, to force technology 
changes necessarily implies the expectation that 
the forcing of technology change will force sub-
stantial investment by regulated companies to 
implement the required technology within the 
lead time provided. Such guarantee against eco-
nomic burden as the statutory structure provides 
is embodied in EPA’s charge to consider issues 
such as cost, technological availability, energy 
requirements, and time required to implement 
the technological improvement. In terms of Cal-
ifornia regulations that are granted waiver of 

preemption, such guarantee against economic 
burden is embodied in the requirements that the 
state standards are consistent with the require-
ments of section 7521(a) and that adequate lead-
time be provided. 
  
Because California’s AB 1493 Regulations, if 
granted waiver under section 209 will fulfill 
both EPA’s objective of “greatest degree of 
emission reduction achievable through the ap-
plication of technology ...,” 42 U.S.C. § 
7521(a)(3)(A), and EPCA’s objective of imple-
menting the “maximum feasible average fuel 
economy” standards, 49 U.S.C. § 32902(f), the 
enforcement of the California AB 1493 Regula-
tions will not conflict with EPCA for purposes 
of conflict preemption. To the extent the en-
forcement of the AB1493 Regulations may be 
incompatible with existing CAFE standards, 
NHTSA is empowered to revise its standards 
taking into account the AB 1493 Regulations. 
To the extent the implementation of technology 
to meet the AB 1493 Regulations will be forced 
by enforcement of the standards, that technolo-
gy forcing does not constitute an interference 
with EPCA’s purpose of setting average fleet 
mileage standards to the maximum feasible lev-
el. 

* * * * 

CONCLUSION 

Pursuant to the foregoing discussion, the court 
concludes that both EPA and California, 
through the waiver process of section 209, are 
equally empowered through the Clean Air Act 
to promulgate regulations that limit the emission 
of greenhouse gasses, principally carbon diox-
ide, from motor vehicles. The court further con-
cludes that the promulgation of such regulations 
does not interfere or conflict with NHTSA’s du-
ty to set maximum feasible average mileage 
standards under EPCA. The court finds EPCA’s 
preemption of state laws that regulate vehicle 
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fuel efficiency does not expressly preempt Cali-
fornia’s effort to reduce greenhouse gas emis-
sions through AB 1493. Because Congress in-
tended there should be no conflict between 
EPA’s duty to protect public health and welfare 
and NHTSA’s duty to set fuel efficiency stand-
ards through EPCA, the doctrine of conflict 
preemption does not apply. To the extent the 
enforcement of California’s AB 1493 Regula-
tions may be inconsistent with existing CAFE 
standards, EPCA provides that NHTSA has au-
thority to reformulate CAFE standards to har-
monize with the AB 1493 Regulations if, and 
when, such standards are granted waiver of 
preemption by EPA. 
  
The court also concludes that Plaintiffs have 
failed to make a prima facie showing that it is 
the foreign policy of the United States to hold 
state-based efforts to reduce greenhouse gas 
emissions in abeyance in order to leverage 
agreements with foreign countries. Plaintiffs 
have also failed to demonstrate that implementa-
tion of California’s AB 1493 Regulations will 
conflict in any way with United States foreign 
policy. 
  
The court expresses no disagreement with the 
Green Mountain court’s conclusion that Cali-
fornia regulations that are granted waiver of 
preemption under section 209 of the Clean Air 
Act become laws of the federal government not 
subject to preemption. The court has offered 
here an alternative analysis that avoids the issue 
of “federalization” in the hope of adding a 
measure of clarity to the discussion. 
  
As a final matter, the court notes that the parties 
have endeavored to keep the court apprised of 
recent developments throughout the course of 
these proceedings. The most recent example of 
this is the submission on November 16, 2007, of 
the text of the Ninth Circuit’s opinion and order 
in Center for Biological Diversity, which was 
filed by the Ninth Circuit on November 15, 
2007, together with brief arguments and coun-

ter-arguments as to the case’s applicability to 
the court’s present deliberations. This court has 
incorporated the decision in Center for Biologi-
cal Diversity into the instant discussion to the 
extent it deems appropriate. To the extent that 
an argument could be raised that there is no con-
flict between California’s AB 1493 Regulations 
and EPCA because the Ninth Circuit’s decision 
invalidated NHTSA’s most recent attempt to 
reformulate CAFE standards under EPCA, the 
court declines to entertain that argument. 

ORDERS 

Pursuant to the foregoing discussion, the court 
hereby ORDERS that: 
 
1.  The stay previously imposed by this court 

pending the outcome of the decision of the 
Supreme Court in Massachusetts v. E.P.A., 
549 U.S. 497, 127 S.Ct. 1438, 167 L.Ed.2d 
248 (2007) is hereby LIFTED. 
 

2.  The motion for summary judgment by Plain-
tiff–Intervenor AIAM (Doc. # 398) is DE-
NIED. 
 

3.  The Defendant and Defendant–Intervenors’ 
motion for summary adjudication of Plain-
tiffs’ EPCA preemption claim and United 
States foreign policy preemption claim 
(Doc. # 427) is GRANTED. Summary adju-
dication is hereby GRANTED in favor of 
Defendants as to Plaintiffs’ claims for 
preemption under EPCA and for preemption 
under United States foreign policy. 
 

4. Defendants’ cross-motion for summary 
judgment is denied as moot as to Plaintiffs’ 
EPCA preemption claim. Doc. # 517. 
 

5.  The court declares that, should California’s 
AB 1493 Regulations be granted waiver of 
preemption by EPA pursuant to section 209 
of the Clean Air Act, enforcement of those 
regulations by California or by any other 
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state adopting the AB 1493 Regulations pur-
suant to section 177 of the Clean Air Act, 
shall not be prevented by the doctrine of 
conflict preemption or by express preemp-
tion under the terms of 49 U.S.C. § 32919. 
 

6.  The court declares that, should California’s 
AB 1493 Regulations be granted waiver of 
preemption by EPA pursuant to section 209 
of the Clean Air Act, enforcement of those 
regulations by California or by any other 
state adopting the AB 1493 Regulations pur-
suant to section 177 of the Clean Air Act, 
shall not be prevented by the doctrine of 
preemption by the foreign policy of the 
United States. 

 
IT IS SO ORDERED. 
  
 
 
  
  
 


